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APPELLANT'S REPLY BRIEF 
SUMMARY OF ARGUMENT 
The majority of jurisdictions, in harmony with the Utah 
position, hold that child support is a right of the child, 
separate and apart from considerations of visitation. These 
jurisdictions consistently refuse to cancel child support 
arrearages when visitation is interfered with. Defendant, in 
his Brief, cites various cases in support of a minority posi-
tion, which he urges this Court to adopt. Two of those cases 
have been overruled by statute, and those courts now specifi-
cally prohibit cancelling support arrearages on the basis of 
visitation interference. The other cases cited by defendant do 
not support his position, and at least two of them directly 
support plaintiff's position. 
A cancellation of defendant's child support arrearage would 
be a windfall to him, at the expense of his children. Defen-
dant's past due support belongs to the children, not to plain-
tiff, and defendant should not be allowed to escape his duty to 
his children just because he and plaintiff have difficulties. 
Defendant has remedies available, through the courts, to enforce 
his visitation without trampling the rights of his children. 
The rights and welfare of the children are paramount, and 
plaintiff urges this Court to adopt the policy, in harmony with 
the position of this State, to protect children by not allowing 
their support to be conditioned on their divorced parents' 
behavior. 
ARGUMENT 
POINT I 
THE UTAH COURTS, IN HARMONY WITH THE GENERAL 
RULE THAT SUPPORT IS A SEPARATE OBLIGATION TO 
THE CHILD, HAVE NEVER CANCELLED CHILD SUPPORT 
ARREARAGES BASED ON INTERFERENCE WITH VISITATION, 
BUT HAVE FORBIDDEN SUCH CANCELLATION. 
Defendant, in his Brief, cites to various Utcih cases for 
the proposition that ffa trial court may fashion equitable orders 
in relation to children and their support." Defendant's Brief, 
p. 6. A careful examination of those cases, however, reveals 
that any "equitable relief" afforded by the Utah courts does not 
include cancellation of child support obligations on grounds of 
interference with visitation. 
The first case cited by defendant for his position is Earl 
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v. Earl. 17 Utah 2d 156, 406 P.2d 302 (1965). The holding in 
that case was succinctly stated as follows: 
Appellant contends that the evidence is 
insufficient to support the amended decree 
relieving the respondent father from the 
payment of support money for his minor child 
so long as that child resides outside the 
State of Utah. We agree. 
Id. at 303. 
The fact that the court in Earl recognized a theoretical 
possibility of conditioning future support payments upon 
visitation is no authority for the defendant's position that 
support arrearages can be forgiven in order to punish a party 
for interfering with visitation. More importantly, the Utah 
Supreme Court abandoned any thinking that support may be 
conditioned on visitation when it ruled, in Race v. Race, 740 
P.2d 253 (Utah 1987), that even in the face of contempt by the 
custodial parent in failing to provide visitation, the courts 
may not use child support as a means of coercing visitation. 
On page 7 of defendant's Brief he cites to McClure v. 
Powell, 15 Utah 2d 324, 392 P.2d 624 (1964), and states that in 
that case "the noncustodial parent was not relieved from child 
support payments because he did not pursue the remedy in the 
proper form." The actual holding in that case is contained in 
the following language from the case itself. 
As to defendant's claim he was relieved of 
child support commitments by plaintiff's 
concealment, the relief, if any, would have 
been in the Alabama forum, which course he 
did not pursue. 
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McClure v. Powell, 392 P. 2d at 625 (emphasis added). In 
McClure, the defendant husband was relieved by the Utah Supreme 
Court of accrued interest on child support payments which 
defendant had been unable to pay because the former wife had 
secreted herself, part of the time in Europe, and defendant did 
not know where she was or where to send the payments. The Utah 
Supreme Court, however, did not relieve the defendant of his 
obligation to pay the two years of child support in arrears. 
Also on page 7 of defendant's brief, three cases are cited 
as authority which recognizes the power of the courts to 
"fashion equitable orders in relation to children and their 
support." The first of these cases is Baker v. Baker, 119 Utah 
37, 224 P.2d 192 (1950). In Baker, the mother interfered with 
the father's visitation rights, and the father refused to make 
child support payments unless he was given appropriate oppor-
tunities to visit with the children. The trial court found that 
the mother was in contempt because of her actions in interfering 
with visitation. The trial court also deprived the mother of 
the right to enforce payment of child support in arrears. Id. 
at 193-94. In reviewing the lower court's order, the Utah 
Supreme Court reviewed various cases "which have held that one 
who has been deprived of his right of visitation may not 
withhold payment for support and maintenance or for alimony." 
Id. at 197 (emphasis added). The Supreme Court then held "that 
the trial court erred in denying plaintiff the right to enforce 
the past due installments." Id. Therefore, for whatever reason 
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defendant cited this case, it directly supports the plaintiff's 
position that a trial court may not prevent a mother from 
collecting past due child support payments based upon her 
interference with visitation rights. 
The other two cases cited by defendant are Forbush v. 
Forbush, 578 P.2d 518 (Utah 1978); and Owen v. Owen 579 P.2d 911 
(Utah 1978)• In Forbush, the trial court had reduced child 
support payments from $100.00 per month to $25.00 per month. 
The Utah Supreme Court vacated this reduction for lack of proper 
findings of fact by the trial court and remanded the case for 
such findings. In Owen, the mother sought an increase in child 
support payments. The trial court denied the mother's petition, 
stating that there had been no substantial change in circumstan-
ces, and the Utah Supreme Court affirmed. Neither of these 
cases apply in the present circumstances and they contain no 
discussion of the issues on appeal. 
The recent case of Kelly v. Draney, 754 P. 2d 92 (Utah Ct. 
App. 1988) , is also cited by defendant on page 7 of his Brief. 
In that case, the father had fallen in arrears in child support 
payments and the mother had greatly interfered with the father's 
visitation rights. The trial court found the mother to be in 
contempt and levied a fine against her. It was uncertain, due 
to improper findings of fact, just what the trial court did at 
that point. This Court stated that "it appears from the record 
and the findings that the court intended to offset the accrued 
child support against the assessment for contempt. But this is 
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not made clear in the findings." Id. at 95. This Court then 
reviewed the propriety of such a course of action. 
This Court stated that the case was one of civil contempt, 
and therefore the mother's offense was not primarily an offense 
against the court, but an offense against the father in whose 
behalf the mandate of the court for visitation rights had been 
issued. Id. at 95-96. The Utah courts have the power to enter 
judgment in a contempt proceeding in favor of the aggrieved 
party for any actual loss suffered if caused by the other party 
through contemptuous acts. £d. at 96. This court then remanded 
the case to the trial court for additional findings on these 
issues. The findings were to include those necessary to support 
the assessment of an award against the mother, the amount of 
that award, the amount of judgment against the father for 
accrued child support, and should also explain the offset if 
that was what the court desired to accomplish. 
Kelly v. Draney stands for the limited proposition that 
where a mother is held in contempt of court for her interference 
with visitation rights, and is assessed a fine, that fine may be 
levied in favor of the father and offset against accrued child 
support. This does not relieve the father of his obligation for 
accrued child support. Rather, it simply permits an offset. If 
the contempt fine levied against the mother is less than the 
accrued child support owed by the father, then the father would 
be required to pay the difference. It further would not support 
any order which arbitrarily set the amount of the fine to 
6 
exactly offset the child support arrearage. The fine must be 
related to the specific damages suffered by the father. 
It must be remembered that in the present case, the 
plaintiff was not held in contempt. No fine was levied because 
no contempt citation was issued. Therefore, Kelly v. Draney 
does not apply. 
Finally, defendant suggests to this Court that it is proper 
to refuse to enter judgment for accrued child support so long as 
the child has been adequately supported. This issue has been 
addressed in appellant's first brief; however, at this point, it 
is important to note the apparent confusion on the part of 
counsel for defendant as to plaintiff's ability to provide 
support. On page 10 of defendant's Brief, defendant claims that 
the plaintiff is capable of earning substantial income as a 
realtor. This is incorrect. It is the defendant's new wife who 
is a realtor. The plaintiff is not a realtor. 
The fundamental weakness in defendant's position, that it 
is permissible to withhold accrued child support when the child 
has been adequately supported by other means, is that child 
support is the right of the child, and a parent is never 
relieved of his or her obligation to provide support simply 
because someone else shoulders the burden. Defendant declares 
that payment of the accrued child support in the present case 
would be an "inequitable windfall" to the plaintiff. How could 
this possibly be true when that support money belongs to the 
child, not to the plaintiff? Any inequitable windfall would be 
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to the defendant, allowing him to escape his obligation to 
support his children. 
To allow the defendant to keep for himself the $3,520.00 
which belongs to his children, would be to unjustly enrich the 
defendant at the expense of his children. That the plaintiff's 
new husband may have seen fit to insure that his step-children 
have not unduly suffered by virtue of the defendant's failure to 
fulfill his support obligation is simply a credit to the 
plaintiff's new husband, but must not act as a means of excusing 
the defendant's arrearage. 
POINT II 
THE CASES FROM OTHER JURISDICTIONS 
WHICH ARE CITED BY DEFENDANT HAVE 
BEEN OVERTURNED OR ARE INAPPOSITE. 
Defendant-respondent, on page 12 of his brief, includes a 
string citation of five cases from four jurisdictions to support 
the proposition that there are jurisdictions which espouse the 
idea of "the cancellation of child support in arrears due to 
interference with visitation rights." 
Two of the cases cited by defendant, both from the State of 
New York, have been overruled by statute and the courts of New 
York now recognize the majority position adopted by Utah that 
support payments and visitation rights may not be dependent upon 
each other. The New York courts now specifically hold that 
child support arrears may not be cancelled based upon the 
withholding of visitation. The two overruled cases quoted by 
defendant are Hudson v. Hudson, 97 Misc.2d 558, 412 N.Y.S.2d 242 
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(1978), and O'Neill v. O'Neill, 91 A.D.2d 655, 457 N.Y.S.2d 101 
(1982). In Marie C. G. v. Guv L., 133 Misc.2d 291, 506 N.Y.S.2d 
547 (1986), the New York Court reversed the Hudson and O'Neill 
decisions. In that case (cited in plaintiff's original brief on 
appeal), the court cited to the earlier Hudson decision but 
noted that effective August 5, 198 6, the legislature of the 
State of New York amended the Domestic Relations Law interpreted 
by Hudson to read as follows: 
When it appears to the satisfaction of the 
court that a custodial parent receiving 
alimony or maintenance pursuant to an order, 
judgment or decree of a court of competent 
jurisdiction has wrongfully interfered with 
or withheld visitation rights by such order, 
judgment or decree, the court, in its 
discretion, may suspend such payments or 
cancel any arrears that may have accrued 
during the time visitation rights have been 
or are being interfered with or withheld. 
Nothing in this section shall constitute a 
defense in any court to an application to 
enforce payment of child support or grounds 
for the cancellation of arrears for child 
support. 
Marie C. G. v. Guy L. , 506 N.Y.S.2d at 550 (emphasis by the 
court) . The court went on to note that other sections of the 
Domestic Relations Law and Family Court Act of the State of New 
York were also amended "to absolutely prohibit the reduction or 
annulment of accrued child support arrears." Id. The New York 
Legislature made it clear that "the right to be supported by the 
non-custodial parent is more compelling than the joint right of 
visitation and that intentional interference with court-ordered 
visitation rights is not a defense to an application to enforce 
payment of child support." Id. The court specifically found 
that the suspension, reduction or annulment of child support in 
arrears "is contrary to the best interests of the child." Id. 
The case of Cooper v. Cooper, 59 111. App. 3d 457, 375 
N.E.2d 925 (1978), cited by defendant, involved a situation 
where the custodial mother had so interfered with the relation-
ship and visitation between the father and the children, that 
the children refused to visit with the father and the father-
child relationship was completely destroyed. Based upon this, 
the father stopped paying child support and sought an order to 
completely terminate both his visitation rights and his obliga-
tion to provide support. The father was ordered to pay arrear-
ages, found in contempt of court when he failed to do so, and 
was ordered to continue support payments while the trial court's 
denial of his petition was on appeal. Hence, the case did not 
involve an attempt to avoid the payment of child support 
arrearages based on interference with visitation. In fact, the 
court stated: 
Although the allegations are tantamount to 
the accusation that plaintiff used the 
children as pawns in her game of bitterness 
and recrimination [citation omitted], a mere 
violation of visitation terms will not 
excuse the father's obligation to support 
his children. [Three citations omitted.] 
Id. at 931 (emphasis added). 
The Cooper court remanded the case for a hearing in the 
trial court, and did not even consider whether or not the father 
would succeed in his efforts to terminate his support obligation 
and visitation rights. "We simply acknowledge the novel 
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possibility that defendant's obligation for child support could 
be terminated or suspended should he prove the extreme and 
unusual allegations of his petition." Id. In providing 
guidance for the lower court to use in conducting its hearing, 
the Cooper court stated that the mother's conduct was an issue 
for consideration in hearing the father's petition for termina-
tion of child support and visitation privileges due to the 
mother's unreasonable interference with visitation and her 
success in destroying the father-child relationship. If the 
father's petition, however, was premised on a simple desire to 
avoid paying child support, then the mother's conduct would not 
be an issue. Id. at 93 0. 
The Cooper case does not stand for the proposition that a 
court may cancel child support arrearages due to interference 
with visitation rights. It specifically states that a violation 
of visitation by the mother will not excuse the father's support 
obligation, and merely acknowledges the possibility that a 
father's support obligation, together with his right to visita-
tion, may be terminated under the extreme circumstances of that 
case and then only when the children are adequately supported 
without the father's payments. Id. at 932. 
Defendant also cites Clayton v. Clayton, 380 So.2d 1143 
(Fla. Ct. App. 1980) which involved only the suspension of 
future support payments as a method to enforce visitation 
rights. The Clayton decision is comprised of but 180 words, 
occupying less than one-half of a printed page, and is devoid of 
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legal reasoning. It merely announces the Florida position that 
support payments may be suspended as a method of enforcing 
visitation and penalizing the interfering parent,, Id. The 
final case, cited by defendant, Chazen v. Chazen, 107 Mich. App. 
485, 309 N.W.2d 612 (1981), involves the complete termination of 
the husband's right to visitation, together with his future 
support payments and child support arrearages. Chazen is even 
shorter than Clayton, including but 160 words, is equally devoid 
of reasoning, and simply declares that "the general rule in 
Michigan is that support payments may be suspended when a 
noncustodial parent is wrongfully denied visitation rights." 
Id. 
While neither of these two final cases directly supports 
the position for which they were cited, they do at least stand 
for the proposition that there are two states which do not hold, 
as Utah does, that visitation rights and child support obliga-
tions are independent of each other. This is neither the 
majority nor the more well-reasoned approach, and New York is an 
example of the increasing majority rule adopted by Utah to 
further the best interests of children in light of their 
independent right of support. 
CONCLUSION 
The courts and the legislature of both this state and the 
majority of other states have recognized their responsibilities 
in insuring the welfare of innocent children, despite the 
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squabblings of their parents. To adopt the position suggested 
by defendant would be to seriously erode the ability to protect 
children's welfare. Plaintiff respectfully urges this court to 
hold fast to the principle that child support is a right of a 
child, and may not be trampled upon by either parent, nor used 
as a weapon in a battle between parents. Plaintiff requests 
that this court uphold this principle by ordering the lower 
court to enter judgment for defendant's $3,520.00 in child 
support arrearages. r 
DATED this ^ ^ day of August, 1989. 
TJTD&J«r& LAMB to,/ for: 
HOWARD, LEWIS &\J?ETERSEN 
Attorneys for Plaintiff-Appellant 
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Spread clothes evenly around the tub to help with balancing. A load unbalanced 
can cause the machine to walk or vibrate erractically during the spin cycle.If 
this happens stop the machine and rearrange the clothes. 
Do not let children play with appliances. Do not let them put their hands into 
the machine. 
If the water ever runs over the side of the machine and onto the floor stop the 
machine* Unplug it and turn off the water faucets on the wall. Call for help. 
Don't use the washer until a service person has looked at it. 
Store laundry aids, drycleaning solvents and disinfectants out of the reach of 
children, prefertbly in a locked cabinet. 
If there is ever the smell of hot rubber or smoke is visible unplug the machine 
and demand your money back. Har Har. Now let's be reasonable. Unplug the washer 
and call for help. Don't use it until a service person has looked at it. 
Use youAwasher/dryer at non-peak load times if possible. It's cheaper that way. 
The local utility can tell you the peak load hours in your area. 
DRYER INSTALLATION AND OPERATING PROCEDURE 
Make sure you have the dryer vented to the outside of your home. This will keep 
moist air and lint from bothering you* Dry lint can be dangerous. It is flammable. 
If this is not possible (outside venting) use a water trap vent. Most appliance 
parts stores carry them. They cost around $10.00. 
Level the machine by adjusting the legs* If you have the economy model with no 
legs cardboard will do just fine. 
Clean the lint filter about once a day for the average families laundry. I've had 
customers (bless their little hearts) call up after they have had their dryer for 
two or three months and raise cane because the dryer was taking too long to dry 
the clothes. I asked them how often they cleaned the lint filter and they were 
suprised to learn they had one. 
If the dryer ever seems too hot unplug it. If you ever smell hot rubber or see 
smoke unplug it. Call for help and don't use it until a service person has looked 
at it. 
Don't put anything in the dryer that has been soaked or washed in gasoline etc. 
You have been a good sport and appreciated customer. 
THANK YOU 
